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Last years Romania was forced to change a lot in its legislation, traditions and 
administrative practices: that was a reflection of the necessity to reform the state, to formulate 
a new concept and a new type of relations betwen the state and its citizens. 

To better understand the property problem in Romania it is necessary to say a few 
words about its history.  

After the Romanian nation was created (the third century A.D), barbarian invasions 
started that continued for more than 1000 years. Within the period from 1240-1241 to 1759 
Tartars/ Mongols invasions were the most frightening menace for Romanian people. 

The most important problem for invaders and Romanians was the huge area of forests. 
It was very difficult to cause human casualties, but houses were easy to destroy (they were 
usually burned). So, from their ancestors Romanian people inheritied a lack of fear of death, 
but the property was considered the most important thing in life (after good health). 

After the end of all those invasions, Romania became a battlefield for the three 
neighbouring empires, with an average of 20 years of ocupation in a century. In fact, during 
those years more was distroyed than within the 1300 years of Tartars invasions. 

After 1945 communism came to Romania and the main property law of the state was 
formulated in the first articles of its consitution:  

«Romanian economy is a socialist one (Article 5, Romanian Constitution – 1965) based 
on socialist property on goods (Articles 5 and 6). Land, factories, forests, etc. belong to all 
people and they are in the property of the state» (Article 7 – Romanian Constitution 1965). 

In December 1989 the feeling of revolt was growing in Romania, and the communist 
leader N. Ceausescu was sent away first, and three days after that executed.  

But those days revealed an element inportant for the constitutional and administrative 
theory: the supremacy of the people’s power, the idea that it is the people who can change the 
Constitution [1]. For Romanian citizens that moment represented not only the death of 
Ceausescu, but also a way to solve all the problems of those very hard years. 

One of the first messages presented and repeated obcessionally was that power belongs 
to the people (demos = people, cratos = power), and that brought only one wish - to escape 
from autrocious poverty of the past (we cannot describe all sacrifices made by Romanian 
people to pay the country’s external debt in not a friendly international context, before 
negotiating terms with the creditors). That wish is a normal one, but there was only one way 
to solve the problem quickly: taking from the previous owners, and the easiest way was to 
attack the state’s property. 

People’s pressure brought political changes, and the first problem appeared due to the 
legal character of the Romanian state since 1945 – 1946 (after the Postdam Treaty).  

In accordance with all international agreements of 1945 -1946 Romania was recognized 
as a communist state, that meant that Romanian Constitution of 1965 had to be respected and 
according to it there were only two options for changes: 
• a revolt or revolution followed immediately by a new Constitution adopted, and from that 
angle the legal system of the country can be analysed or 
• a revolution, followed by a time of peace, when some institutions that can prepare new 
elections, new Parliament and, finally, a new Constitution appear. In that period it is 
necessary to respect the provisions of the old Constitution, but it is also necessary to declare 
what kind of legal terms are suspended and, eventually, what provisions replace the 
suspended part [2]. 
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The Romanian revolution followed the second option. In that case, the new life started 

with some political declarations. But what about the acting Constitution, was it suspended or 
not? One more question appeared: did the Romanian state really exist then? Unfortunately, 
the answer is negative. 

In the Romanian Constitution it was written that only the Great National Assembly can 
choose President of the country (Art. 43, pt. 11).  

Examining legal acts adopted between December 22, 1989 and June 12, 1990 (the first 
session of newly elected Parliament, when the election’s results were confirmed), one can 
discover that there were no dispositions about the suspended Constitution. 

Despite all that, the temporary authorities (not elected) adopted a few laws (decrees) 
that created new ministries, including the one in our area of interest – the Romanian Ministry 
of Waters, Forests and Environment was created on 28 December 1989 (the Decree no. 11 / 
28.12.1989). 

The Communist Party of Romania had a huge patrimony (property) and after the first 
days of people’s meeting that was almost ready to change the temporary power installed on 22 
December, on January 18, 1990 the National Salvation Front Council adopted the Decree no. 
18 the first article of which staded: 

«All the patrimony which used to belong to the former Communist Party of Romania 
proceeds to the property of the state» (it was not specified if it should be public or private 
property).  

The next articles of the new law on public property described the government role in 
the delineation of a new judical regime and transferring public servants who used to work on 
party’s objectives. 

As public administration can be subdivided into state/national administration and local 
administration, after transferfing public servants who used to work in former administration 
and party institutions to «new public administration», it was mandatory to create a new 
regime of national territory administrative organization (the Decree no. 38 / 22 January 1990). 

Anyway, a lot of problems were recorded then, a lot of public institutions were 
attacked, a lot of Romanian policemen were brutally killed, lots of archives were burnt. Those 
facts encouraged the National Salvation Front Council to adopt a new law – the Decree no. 88 
/ 23 February 1990; the law was adopted with one purpose only: to protect public buildings. 

The basic role of the first Parliament after the revolution was to create a new framework 
for Romania, with a new constitution and new laws in accordance with the current 
understanding of the concept of real democracy. 

That time a lot of people wanted their property back, but they had problems because 
there was no law for that procedure: the Romanian Constitution of 1965 was not applicable, 
and it was replaced by amendments adopted by the National Salvation Front Council [3]. 

Lots of citizens started processes against public administration for restitution, invoking 
the Civil Code provisions on grievance claims. A lot of judges were confused, and a lot of 
them conducted processes delaying final verdicts expecting for one single law appropriate for 
the new social order to be adopted, a law that can create a flexible basic framework easy to 
improve in future.  

Unfortunately, the first law of the kind to be adopted was the law for restitution of real 
estates confiscated by the communist regime. It was the famous Law no. 18 / 1991, drafted 
before the adoption of a new constitution, though.  

That law had to face one fact: it was rather easy to confiscate in 1948 – 1952, but not so 
easy to restitute. Because that law and Constitution were adopted in the time of great tension, 
a good part of the provisions reflected rather more political interests than the old right 
principles of bona fides, morality, equity. What were the results?  

From the point of view of legislative technique, later it was necessary to change that 
law many times, especially when elections changed political power. 
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From the judicial point of view, it was an explosion of processes, not finished even 

today. From the point of view of public property, it was the first moment when with an 
organized procedure a huge percent of it started to decline in national economy. 

That law was dedicated more to the peasants’ medium, but problems were not only 
there, because in the communist years it was a state policy to destroy villages and replace 
them with industrial towns. 22 December 1989 caught a lot of people in the process of 
changes: rural houses ready to be destroyed, administrative acts for assessment in new city 
houses; but as soon as rural houses stopped being menaced to disappear in new 
circumstances, some citizens opted for removal, while some wanted to stay in the countryside 
keeping at the same time new houses in towns to sell. 

That law for the first time settled the pre-emption right for state, as a consequence of 
the recognition of the public law regime importance. Only in 1998 only after a lot of criticism, 
in the moment when Law no. 54 was adopted, the pre-emption right of the state declined 
replaced by a simple civil right, respecting more local topographical plan.  

That means the Romanian Parliament adopted a new order for the pre-emption right: 
part owner, neighbor, leaseholder. If a institution or local administration occupies one of those 
positions, it can invoke this right like other subjects of the private law. 

The communist social and political order does not tolerate private initiative in 
economy. But the new times brought a lot of changes in Romanian legislation, especially in 
that area (one thing to be noted: in more than 17 years of freedom and anarchy our legislative 
authorities – primum legem / secundum legem – adopted more then 40.000 laws, but more 
than 50% of them are only changes or amendments to others). 

The first law to be examined is the Romanian Commercial Code. It was first adopted in 
1887, but in the communist period its provisions became out-of-date in national juridical life. 
It was applied only in commercial relations with other states (non-communist states of 
Western Europe, the United States of America and other parts). Immediately after the political 
changes of 22 December 1989 the Commercial Code started to be re-applied.  

Because of that the greatest problem for public administration appeared: since civil 
servants were not used to that law, that code was accompanied by a number of new laws 
changing continually and legal amendments aimed at finding a much easier way of adaptation 
to new social and political framework. 

The Commercial Code was accompanied by few other laws: the first one was the Law 
no. 15 / 1990. It was aimed at transforming former socialist enterprises into autonomous 
public enterprises and commercial firms with public administration as an owner.  

The first subjects of the new law were in those areas where public administration had 
its interest, and they were established as a private property for public administration. Because 
a private property regime (with some characteristic features) was established for them, it 
became possible to privatize such public utilites as water supplies, gas, etc [4]. 

The second new subject created by Law no. 15 / 1990 was commercial firms, brought 
in the private property of public administration. From the first moment in public debates one 
conclusion was made: public administration is not a good administrator, so we have to change 
the owner, we have to privatize them. 

 For those purposes a method called MEBO was chosen. In essence, all property 
belonging to the state was evaluated, and for that value every citizen of Romania received one 
coupon that gave 1000 law suits for everyone. Every citizen could choose a commercial firm 
where they could gave that law suits, but because the correspondence between the coupon’s 
owner and the person who brought it to the company’s headquarters was not checked, it was 
easy to make illegal fortunes. 

In December 1991 Romania adopted a new Constitution. A few provisions on public 
property issues are noteworthy:  
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Public property is a rule, private property (no matter who the owner is) is an exception. 

In 2003 when the fundamental law of the state was changed, that provision was kept, because 
it was a great process of renouncing what is really in public administration’s property, and we 
have to underline the fact that public administration is an owner as well.  

Next time all provisions in property area (no matter whether it is public or private) will 
be adopted by the so-called „organic» laws (the second degree in Romanian law hierarchy, 
after constitutional laws adopted to change the Constitution). That disposition remains after 
2003 constitutional changes. 

The biggest problem for public administration was to control the continuous decline of 
the size of its property, because all the time public administration had to recognize non-legal 
character of the constitution of its property.  

That means it had to withdraw from a lot of buildings – schools, cultural institutions 
(and not only) were involved, so Romanian budget was seriously affected by the payments 
(compensations) for former owners whose wishes were not easy to satisfy; and for public 
institutions who were forced to replace their buildings with others, not always in good 
condition. 

Laws on returning the property and compensation are a big „stambling block» for 
Romanian public administration (see Law no. 112 / 1995, Law no 1 / 2000, Law no. 10 / 
2001, Law no. 247 / 2005). 

All that laws had to force public and private state’s property to reduce its dimensions; 
for the surveillance some special institutions subordinate to the Internal Affairs Ministry were 
created. 

As for a long time there were no laws whatsoever regulating the public administration’s 
property, pressures were applied to adopt a new and coherent legislation in that area. All that 
was necessary because for many years public administration applied a mixture of civil, 
commercial, tax and administrative laws. 

Finally, a law settling public property’s regime was adopted in 1998 – Law no. 213, and 
another one for concessions regime – Law no. 219 (now abolished). 

Romania chose to join the European Union, and that forced the country to change a lot 
of laws. But not all those changes (l’acquis communautaire consists of more than 130,000 
pages) were of adequate quality: there were instances of a formal mechanical translation 
without understanding which part of the system was really affected – for example, Law no. 
219 / 1998 was abolished, but it was not completely replaced, and in practice there are still 
lots of problems. 

In 2007 Romania still has one great challenge: the matter of public and private 
property. This is one of big problems preventing the country from a good integration in the 
European structure. 
 
 

References: 
 
[1] Ionescu C. Drept constitutional si institutii politice / Constitutional law and political 
institutions, ed. Lumina Lex, Bucharest, 1997. Vol. I. P. 45. 
[2] Muraru I. Drept constitutional si institutii politice / Constitutional law and political 
institutions, ed. Actami, Bucharest, 1999. P. 67. 
[3] Balan E. Introducere in studiul domenialitatii / Introduction in public property law study, 
ed. All Beck, Bucharest, 2004. P. 48. 
[4] Balan E. Institutii de drept public / Public law institutions, ed. All Beck, Bucharest, 2003. 
P. 124.  
 

© ФГУ 2005  4


